
 
 

 

IN THE COURT OF ADDITIONAL SESSIONS JUDGE ::::: BILASIPARA 

Present:-    Shri J. Borah, AJS 

Additional Sessions Judge,  

Bilasipara 

 

Criminal Appeal Case No- 19 of 2018 

Kayamuddin @ Babu 

                                   ……….. accused/appellant 

-Vs- 

State of Assam 

    .…….. respondent 

Date of hearing  :-  07-08-2019   

Date of Judgment  :- 16-08-2019 

Advocates Appeared:  

For the appellant  :-  Mr. Shanti Uddin Seikh  

           Ld. Advocate for the accused. 

For the respondent  :-  Mr. T. Kr. Bhattacharya, Ld. Addl. P.P 

         for the State of Assam  

J U D G M E N T 

1. This Criminal Appeal is u/s. 374 (3) of the Code of Criminal 

Procedure, Cr.P.C in short, preferred by the appellant Kayamuddin, 

hereinafter called the appellant, against the judgment and order dated 30-

11-2018 passed by Ld. Sub-Divisional Judicial Magistrate (M), Bilasipara in 

GR case no. 1434/2018. 

2. The appellant’s case, in brief, is that the appellant is accused in GR 

case no. 1434/2018 u/s 379 Indian Penal Code, I.P.C in short. The case was 

tried by the court of Sub-Divisional Judicial Magistrate (M), Bilasipara. The 

learned trial court during trial, recorded the evidence of prosecution  
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witnesses, heard argument and after end of the trial delivered judgment. 

The trial court found the accused/appellant guilty u/s 379 I.P.C, convicted 

and sentenced 6 (six) months and fine Rs. 3000/- in default of payment of 

fine another period for 2 months u/s 379 I.P.C.  The trial court erred both in 

law and fact. The trial court did not appreciate the evidence properly. There 

are major contradictions and discrepancies, but the trial court did not 

consider the said contradictions and thereby took a perverse decision. The 

judgment/order passed by the trial court is not rightly passed and 

accordingly liable to be set aside.  

3. Heard argument for both sides. 

4. The prosecution case, in brief, is that Musharraf Hussain, the 

informant, lodged an ejahar with the Bilasipara police station informing that 

on 21-08-2018 at about 11.15 A.M, the informant with his friend Muzammel 

Hussain went to United Bank of India, Hakama Branch. The informant 

withdrew an amount of Rs. 2 (two) Lacs from the bank. He kept the money 

in a bag and left the bank. He went to his house. On his way when he 

reached Town Majid, he found the bag without money. He immediately 

informed the police. The police interrogated the accused Kayamuddin and 

recovered Rs. 7,300/- from his possession. 

  The Bilasipara police station received the ejahar and registered as 

Bilasipara police station case no. 998/2018 u/s 379 I.P.C. the case was 

investigated and having found prima facie u/s 379 I.P.C against the accused 

Kayamuddin, prepared chargesheet and laid the same before the court for 

trial.   

5. The accused Kayamuddin appeared in the court of the Sub-Divisional 

Judicial Magistrate (M), Bilasipara. Copy was furnished. Charge was framed 

u/s 379 I.P.C against the accused. The charge was read over and explained 

to the accused to which he pleaded not guilty and claimed to be tried.  

6. The prosecution examined 11 (eleven) witnesses including one C.W. 

the accused was examined u/s 313 Cr.P.C. where he denied all allegations 

levelled against him in the evidence adduced by the prosecution witness and 

also declined to adduce evidence in defence.  

7. After end of the trial, the trial court found the appellant/accused 

guilty u/s 379 I.P.C. Accordingly, the appellant/accused was convicted and  
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sentenced to 6 (six) months and fine Rs. 3000/- (three thousand) in default 

of pay fine, another period of two months.   

The accused/appellant was aggrieved with judgment and order. 

Hence this appeal is.  

8. Ld. advocate for the appellant has submitted that the trial court did 

not consider the contradiction and discrepancies in the evidence of 

prosecution witness. The trial court did not appreciate the evidence properly.    

9. Now, let us see the evidence available in the record. 

  P.W-1 Musharraf Hussain has stated in his evidence that on the day 

of occurrence he went to the United Bank of India, Hakama Branch and 

withdrew an amount of Rs. 2 (two) lacs. He kept the withdrawal money in a 

bag. After 5/7 minutes he arrived at town Mazid and found the bag was 

missing. He searched but failed to find out. He filed the ejahar with the 

police station. In the afternoon he received a call from one Mahibul in which 

he informed him that he saw the accused in the Bank and he might have 

stolen the money. The police apprehended the accused. The accused 

confessed to commit theft and he paid Rs. 7,300/-. Thereafter an amount 

Rs. 10,000/- was recovered from his house. An amount of Rs. 39,000/- was 

recovered from the possession of the accused. The police seized the money, 

Ext-2 is the seizure list. Ext-1 is the ejahar he lodged. He could identify the 

notes. The stolen notes were of Rs. 500/-. 

  In his cross P.W-1 has stated that he has not submitted any 

document regarding withdrawal of money. It was recovered 100/- rupee 

notes from the possession of the accused. P.W-1 has denied that the 

accused was falsely implicated.   

10. P.W-2 Sofiqul Islam has stated in his evidence that his brother 

Musharraf Hussain withdrew an amount of Rs. 20,000/- from the bank. But 

the bag where he kept the money was stolen by some miscreants. The 

police apprehended the accused. The accused paid Rs. 7,300/- to the police. 

The amount of Rs. 10,000/- was recovered from the house of the accused. 

Rs. 39,000/- was recovered from the possession of the accused. He signed in 

the seizure list of money, Ext-4 is the seizure list and Ext-4(1) is his 

signature.  

  In his cross P.W-2 has stated that he did not see the occurrence. 

P.W-2 has denied that recovered money was not the stolen money.   
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11. P.W-3 Khalid Akhtar Hussain has stated in his evidence that his 

brother Musharraf Hussain withdrew money from the United Bank of India. 

But the said money was stolen. One Mahibul told them that he saw the 

accused to commit theft on Musharraf Hussain. The police apprehended the 

accused and the accused paid Rs. 56,000/- from his possession. The police 

seized the money and prepared seizure list, Ext-2 and 4 are seizure list. Ext-

2(2), 4(3) are his signatures.  

  In his cross P.W-3 has denied that the accused did not admit his 

guilt.   

12. P.W-4 Abdul Mamin Ahmed has stated in his evidence that some 

people gathered in front of his house. The police apprehended the accused. 

The accused paid Rs. 7,000/-. Later on an amount of Rs. 10,000/- and Rs. 

39000/- was recovered from the possession of the accused. The police 

seized the money, Ext-2 is the seizure list. 

  P.W--4 has denied that the accused did not commit any theft.   

13. P.W-5 Muzammel Hussain has stated in his evidence that he got to 

know that money was stolen from the informant and the accused was 

arrested in connection with the occurrence. The accused admitted that he 

committed theft. 

  In his cross P.W-5 has stated that the police seized the money in his 

presence.  

14. P.W-6 Sirajul Hoque has stated in his evidence that there was theft of 

money. Except this he knows nothing.  

  Cross examination of P.W-6 was declined by the defence.   

15. P.W-7 Ashma Khatun has stated in her evidence that the police went 

to their house and searched. Except this she knows nothing. 

  Cross examination of P.W-7 was declined by the defence.  

16. P.W-8 Abdul Sobahan has stated in his evidence that he knows 

nothing about the occurrence.   

  Cross examination of P.W-8 was declined by the defence. 

17. P.W-9 Tajir Ali has stated in his evidence that the police took his 

signature on seizure list. Ext-3 is the said seizure list and Ext-3(1) is his 

signature.  

  Cross examination of P.W-9 was declined by the defence.  

18. P.W-10 Fatiar Rahman has stated in his evidence that he knows 
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nothing about the occurrence. The police took his signature on the seizure 

list.  Ext-3 is the seizure list and Ext-3(3) is his signature.  

  Cross examination of P.W-10 was declined by the defence.  

19. P.W-11 Chittaranjan Purkayastha has stated in his evidence that he 

investigated the case. During the investigation, the accused was arrested 

and the cash was recovered from the accused. The accused confessed that 

he committed the theft and he recived his share amounting Rs. 17,000/-. He 

recovered Rs. 10,000/- from his show case and Rs. 39,000/- from the 

possession of the accused. He prepared seizure list in connection with the 

seized money. Ext-2, Ext-3 and Ext-5 are seizure lists. After completion of 

the investigation, he had submitted charge sheet, Ext-5 is the said charge 

sheet. 

  In his cross P.W-11 has denied that he did not investigate the case 

properly.  

20. C.W-1 Mahibul Islam has stated in his evidence that one day he went 

to State Bank. He saw the accused there. When he got to know that theft 

was committed on Musharraf Hussain and the accused may involve in such 

activities. So he asked him to look the matter. He later on, got to know that 

stolen money was recovered from the accused. 

  In his cross C.W-1 has stated that he did not see the occurrence.   

21. Thus, minute scrutiny of evidence of P.W-1 to P.W-11 and C.W-1, it 

appears that according to P.W-1 on the day of occurrence he went to United 

Bank of India, Hakama Brach. He withdrew Rs. 2 Lacs from Bank and after 

withdrawal he went to his house. When he reached at Town Majid, he found 

that the bag where money was kept was not with him. He searched but 

failed to find out. He received a phone call from Mohibul informing him that 

he (C.W-1) saw the accused in the said bank, so he might commit the theft.   

  The evidence of C.W-1 Mahibul Islam shows that on the date of 

occurrence he went to the State Bank and he saw the accused there. 

  So, the evidence of P.W-1 and CW-1 does not corroborate to each 

other. While the occurrence took place at United Bank of India and according 

to P.W-1, one Mahibul saw the accused at United Bank of India, Hakama 

Branch and at the same time according to C.W-1 he went to State Bank ( 

Branch name not mentioned) and saw the accused there. So, there found 

gulf of evidence between P.W-1 and C.W-1. This non corroboration evidence  
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between P.W-1 and CW-1 may affect the prosecution case.  

  Secondly, all the witnesses namely P.W-1, P.W-2, P.W-3, P.W-4, P.W-

5 and P.W-11 have stated in their respective evidence that the accused 

confessed his guilt before the police that he committed theft on Musharraf 

Hussain.    

  According to P.W-11 Chittaranjan Purkayastha, he had arrested the 

accused and the accused confessed his guilt.  

 Section 25 of Indian Evidence Act read as follows: 

  “25. Confession to police officer not to be proved: No 

confession made to a police officer, shall be proved as against a person 

accused of any offence.” 

  So, the section 25 is distinct that the confession made before the 

police officer cannot be proved and it has got little value.  

22. Another aspect is that if the accused wanted to confess then the 

investigating officer could have examined the accused u/s 164 Cr.P.C. But he 

did not do it. So, it is lapse on the part of the prosecution. Another aspect is 

that as per evidence of P.W-1 he withdrew Rs. 2 Lacs and the notes were of 

Rs. 500/-.  

  The seizure list Ext-2 shows that Rs. 100/- notes were seized. So, 

there is discrepancies between the evidence of P.W-1 and the article seized.    

23. The other seizure lists namely Ext-3 and Ext-4 does not say that the 

seized rupees were stolen rupee of Musharraf Hussain.    

24. Another important thing is that the accused was arrested for his 

previous activities involving such nature. But the prosecution has failed to 

establish it by showing or submitting or exhibiting any document. So, it was 

mere suspicion on the accused. Mere suspicion cannot be a ground to 

establish a case against a person.   

25. Ld. trial court emphasized on the evidence of P.W-1 and CW-1 and 

their evidence is accepted to be true. But the trial court did not look the gulf 

in the evidence between P.W-1 and C.W-1.  

26. Considering all aspect, it appears that the prosecution failed to prove 

it’s case u/s 379 I.P.C against the appellant/accused beyond all reasonable 

doubt. The judgment and order passed by the learned trial court is not 

tenable in law and fact and liable to be set aside.   
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27. Accordingly, the judgment and order dated 30-11-2018 passed by the 

learned trial court in GR case no. 1434/2018 is set aside. 

  The appeal is allowed.  

  The appellant/accused be acquitted and set at liberty. 

  The bail bond of appellant/accused stands cancelled and the bailor is 

discharged from all liabilities.  

28. The seized articles namely Rs. 7,300/-, Rs. 10,000/- and Rs. 39,000/- 

be paid to the appellant/accused.  

  The appeal is disposed of.  

 Send back the called record along with copy of judgment of this 

court.     

  Given under my hand and seal by this court on this 16th day of 

August, 2019 at Bilasipara, Dist- Dhubri.     

 

 

         

 

 

 

       (Shri J. Borah) 

                       Addl. Sessions Judge, Bilasipara 

Transcribed & typed by, 

S. Brahma, Stenographer Gr. III. 

 

 

 


